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Dear 5ir: Opinion No. 0-2114
Re: ¥Form of ballot in local
option election.

Your letbter ‘of March 21, 1940, requesting an opinion of this
department on the questions as are herein stated has been reoceived,
Your letter reads in part as follows:

"The present status of the liguor situation in Shackelford County is
as follows:

"In Justice Preocinct No. Ome, it is lawful 4o sell malt end vinocus
beverages that do not contain aloohol in exoess of 14 per oent;

"In Justice Precinoct No. Two, 1%t is lawful to sell all alcoholic
bevurages;

*In Justice Preoinst No. Three, it is lawful to sell beer that does
not oontain aloochol in excess of 4 per cont;

“"In Justioce Précinet Nos, Tour and FMve, it iz wnlawful to sell any
kind of intoxioating liquor.

"Petitions are now being cireulated requesting the Commissioners Court
to order a county-wide looml option elewotion to vote upon the follow~
ing issues only:

"For prohibiting the sale of all alooholic beverages' and
"tApainst prohibiting the eale of all alecoholic beverages.t

®It is my opinion that under the local option eleotion law, as provided
in firtlcle 866, Beetion 32 et seq., this ie a proper issue to be pre-
sented in case it is desired to prohiblt the sale of rll forms of alco-
holic beverages.

"Questions: (1) In-order to prohitit thé sale of all intoxiocants in
Bhaokenford County, is The abové the propoer issue to sutmit under
the law?  (2) “Can & losal option eléétion bé Held in any of the~
Justice Precinots afPested Fabsawuent %o the county-widé eélection te
change the status within one year from the date of the comty-wide
electiont™
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Lrticle 656=49), Vernnn's lnnotated Penal (ode, sets out in
dotail the several ballots by which local opt.on eleotions may be
neld whereo warisus types of liquor may be voted on, the first three
bailots to legalize, the second three to prohibit the sale of liguor,
as foilowss

"Sece. 40. The Commissioners' Jourt upon its own motiion may, or
upon petition as herein provided shall, as provided in “ection 32,
Artiole I, order local option elections for the purposs of determining
whether alcoholioc beverages of the vwarious %types and alcoholio contents
herein provided shall be legalized or prohibited. '

"In areas where any type or classification of alecoholic bever-
ages is prokivited and the issue or issues sulmitted pertain to legal-
ization of the sale of none or more such prohibited types or olassifiocss
tions, one or more of the following issuss shall be submitted:

"(a) *For legalizing the sale of beer thst does not contain al-
cohol in excess of four (4%) per centum by weight'! and *Apainst legal-
izing the sale of besr that does not contain slecohol in excess of four

(4%} per centum by weight.!

"{b). 'For legalizing the sale of malt and vinous beverages that
do not contain aloohol in excess of fourteen (14%) percentum by volume
and 'Against legelizing the sale of malt and vinous beverages that do
not contain aleohol in excess of fourtesn (14%) per centum by volume.!?

"{¢). *¥or legalizing the sale of all alcoholie beverages' and
'Against legalizing the sale of 21l aloohollc beverages.!

"In areas where the sale of ell aloonolic beverages has bean lew-
galized, one or morc of the following issuss shall be sulmitted in any
prohibitory election:

"(d). f*For prohibiting the sale of all beverszges that contain
aloohol in excess of four (4%) per centum by weight' and Y.gainst pro-
hibiting the sele of all heverages that contain aleohol in excess of
four (4%) per cemtua Ly welght.'

"{c). 'Por prohibiting the sale of all alcoholic beverages that
gontain aloohol in cxcess of fourteer (14%) per centum by volume! and
'Against prohibiting the sele of all alcoholie bevernges that oontain
alcohol in excess of fourteen {14%) per centum by volume.!

*(f). 'For prohibiting the sale of all aloocholic baversgest and
thgainst prohibiting the sale of all alaooholic beverages.!

"In areas where the sale of beverages containing alecohol not in
excess of fourteecn {14%) per centum by volume has been legalized, and
those of higher alooholic contont are prohibited, one or more of the
following issues shell be sulmitbted in eany prohlibltory election:
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“(g) ' For proh:lb:ting the sale of alooholie beverasges “hat
contain alcohol in excess of four (4%) per centum by weight' and 'Against
prohibiting the sale of alocholic beverages that contain elcchol in
vxooss of four (4%) per oentum by weight. !

“(h). 'For prohibiting the sale of all’ aYeoholio beveragest and
'Against prohibiting the sale of all alcoholiec beverages.?

"In areas where the sale of boor containing aleochol not exceeding
four (4%) per centum by weight has been legalized and all other alcoholic
beveragos are prohibited, the following issue shall be sulmitted in any pro-
hibitory elections

"(1). " 'For prohibiting the sele of beer contaiming alcohol not
excseding Four (4%) per oéntum By weight! and 'Against prohi¥iting the sale
of beer conta.ining alcohol not exceeding four (4%) _per centum by weight, !

"Where more than ome issue is sutmitted, on a single ballot, no
bellot shall be counted uriless the voter shall vote upon each of the issuas
appearing cn any such ballot; and each such bellot shall have printed there-
on the yords *This ballot will not be counted unless the voter shall vote
upon ea.oh of the issues appearmg hereon."', )

. In Justioce Precinot No: 2, it is lawful to §ell all alcoholic bev-
erages, Therefore, theoretioally, the county as a whole 15 wet regarding
all alccholic beveragés.  That is to say, the county at some prior election
voted in fa.wr of 1egalizing the sale of all alocoholic’ hevera.ges and the
status of the county a3 a whols has not beén changed ‘by a subsequént elec-
tion, otherwise it would be unlawful to séll all alcoholis beverages in

Precinct Wo. 2. We mist assume that the présent’ statiis of ths various

" other precincts has bsen trourht about by elections held subsequent fo the
county-wide 6léotion légalizing ~"Hie sale of 8ll aelooholic beverages.
Therefore, 1% would’ natruslly follow that in'e “dounty-wide 1ééal option’

. 8leotion where the ocunty as a whole is wet regarding all alcoholic bev-
erages, tho proper issueé to be presénted to be- vo'bed upon would be "For
prohibiting the salé o6f 4ll alcoholic bevereges,” and "igainst prohibiting
the sale of all alcoholio beverages.”

: In the event thé county as a whole voted favorably for prohibdt=-
ing the salc of sll alocholicé beverages, the county would be dry as a whole,
end thé sale of any alocholio béverages of any nature as defined in the
statuté would bHe unlawiful. ~On the other hend, should the county as a whole
vote ageinst prohibiting the sele of dll'alcohdli'c"béver'é.gés',"&hé"boﬁhty as
e whole would be wet regarding all eleeholic beverages, and the various
Justice Precinots would retain their present status until ohanged by a
subsegqusnt eleotion.

In an opinion written FPebruary 4, 1938, this department held that
when one of the throe above mentioned provisions has been sulmitted end voted
on favorebly by the voters, the same would remein legel until and unless the
specific question is sgain sulmitted to the voters end is repealed by thoem.
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In the ocase of Houchins vse. Plainos, 110 S.W, (2d) 549, the
Supreme Court of Texas, emong other things, held that under the 1935
smendment of Section 20, Article 16 of the State Constitution, the area
of any county, justice precinoet, city or town that was dry when the
smondment went into effeect, remainded dry with the right to become wet
by so voting at an eleotion held under the present looal option statutes
held in the same area that originally voted &ry, and where a city has
coased to exist as a munloipal corporation, it sti}l exists for the purw
pose of holding local otpion elections to make the area thereof wot,
either as represents all intexicating liguors s OF ORly as respects wine.
or beer,

We quote from the above mentioned case as Pollows:

¥. « « It was cortainly the law at the time the City of Houston
Heighte.voted to dissolve its corporate existence and annex its terri-
tory to the wet oity of Houston that when en area voted dry, it remained
dry until it was voted wet at a suhsequent eleotion held in and for the
same jdentiocal area which had theretofore voted dry, end the change, or .
even abolition, of the’ politioal or oorporate entity which compriaed such
area 2id not alter this fact or'rule of lews o o oF

Looal option laws did not permit looal options voted into’ erfoot
to be voted out by merely voting on a colleteral matter. A reading of
such statutes clearly nesgates such a oonelua:lon. Tn this respect, it fe .
settled as the laws of thisz State that were’ & power im expreasly given Yy
the Constitution, and the meanz by which,. or the menner in which it is to
be exercised is presoribed, such means or’ manner is exoluaive of all
others, (See authorities oited in the above menticned case. ) '

o Iith referencé o your aeoond questim, as above sta'bo&, should the
ocounty as a whole voba for prohibiting the sale of all alooholia ‘bavora.ges,
the oounty would be dry regarding all alooholie’ bmrages and the various
precinots would have no authority to call and hold any looal option election.
However, should the counties vote against prohititing the sale of all al-
ocholic beverages, the status of the various praginots would remain "!;he .
samw, and such precinets oould legally hold a looal option election sulmit-
ting to the voters of the different precinets the separate and distinot
statutory issues upon. the question of logalizing the male of malt and
vinous beverages or liquor, as provided feyr in the above mentiomed statute
at any time after the county-wide election ih compliance with the Texas
Liquor Control Aot.

In this aonnootion, we onclose a copy of our opinion HNoe. 0-882,
Conference Opinion No. 3047, Trusting that the foregoing fully anawers
your inquiry, we remain

APPROVED AFR 8, 1940 ' Yours very tmly

/e/ Gerald C, Mann
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